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Briefing Papers from Slavery
Links
Slavery Links Briefing Papers are intended to contribute to discussion

on specific issues relating to slavery in Australia. These papers are

designed to disseminate information about what needs to be done.

Briefing Papers provide analysis and comment considered useful for

government, civil society and the community. They apply a strict

definition of slavery. They are intended to filter and sort information,

to assist readers to discern ‘what is the problem to be solved’ by

Australia and Australians.

Citations are repeated in full so that each Section can be taken up and

read independently.

What is Slavery Links?

Slavery Links’ activities refer to slavery as defined in the United Nations

Supplementary Convention, 1956 and Australia’s Criminal Code Act,

1995. Slavery Links has provided education, research and policy

activities since 2009. Projects include public speaking; the development

of education materials; public exhibitions and a public library.

Why? In a global economy, Australia is exposed to slave-making forces

that operate in the Indo-Asia-Pacific Region.

How does Slavery Links operate?

Slavery Links Australia Inc. is a charity, incorporated in Victoria. The

Board and other members work pro bono. We are funded by members,

not by Government or public appeals. In 2015-16 Slavery Links has a

grant from the Vera Moore Foundation. We do accept donations of

money, time and expertise. Slavery Links is supported by experienced

mentors, who guide our policy work.

What difference does Slavery Links make?

Slavery Links seeks ways to minimise the harms of slavery and ways to

control them. The intent is to produce:

 better business and government decisions

 more informed consumers

 more engaged members of Non-Government Organisations.
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Australians are exposed to slave-making forces, thus Australia can be

part of the problem. Slavery Links encourages Australians to be part of

the solution. Slavery Links aims to increase community awareness,

increase community action and assist organisations to recognise their

anti-slavery roles more fully.

You are invited ...

Slavery Links would like to include your skills and experience in our

work.

You are invited to join Slavery Links as a member, and to become a

Mentor if you wish. We also encourage you to make a donation.

Your comments are welcome on this Paper or other papers to be found at

www.library.slaverylinks.org

Slavery Links can be contacted at P.O. Box 1357 Camberwell 3124 or

admin@slaverylinks.org

http://www.library.slaverylinks.org/
mailto:admin@slaverylinks.org
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Introduction
Slavery goes beyond mere exploitation. Slavery happens when one

person in effect owns another. Cases of slavery have been found in

Australia. Enslavement can be imposed, more or less comprehensively,

as forced labour, servitude or slavery. This Briefing Paper uses the term

‘forcing’ to refer to the dimensions of forced labour, servitude and

slavery to which Victorian and Commonwealth laws refer:

 Division 270 of the Criminal Code Act, 1995 (Cth) refers to

slavery offences. In March, 2013, reforms to the Code

established a hierarchy of forced labour-servitude-slavery

offences, with an alternative offence of deceptive recruiting in

s. 270.7. These offences were found to be occurring in the

general economy. They were construed in non-sexual contexts.

 In Division 271 of the Criminal Code Act, 1995 (Cth) s. 271.8

established an offence of Debt Bondage.

 Section 11 of the Victorian Charter of Human Rights and

Responsibilities Act 2006 (the Charter) refers to forced labour-

servitude-slavery and the right to freedom from these things.

This Briefing Paper notes that, in some instances, ‘forcing’ has been

treated as a workplace offence, using a civil rather than a criminal

process. This sort of category error avoids the criminal aspect; and it

could have negative consequences for survivors of ‘forcing’.

Regrettably, it appears that Section 11 of the Charter has not been

implemented. For example, the Victorian Equal Opportunity and

Human Rights Commission has the capacity to intervene in cases of

‘forcing’; but, apparently, no such action has been taken. Moreover

Section 11 was overlooked in ‘The 2015 Review of the Victorian

Charter of Human Rights and Responsibilities Act 2006’.

This Paper offers some ways to implement the Charter in the near term.

By a happy coincidence the Briefing Paper was being prepared during

the Victorian Inquiry into the Labour Hire Industry and Insecure Work.

The Paper has been submitted to the Inquiry. Workers with insecure

jobs are not slaves, but some have suffered serious abuses. They are

vulnerable and at risk. Illicit labour gangs are one setting where risk arises.

The paper is also being submitted to the Victorian Government. Why?

If workers and businesses are paying a price for labour scams, then

consumers, government, civil society, and services will ultimately carry

the cost. Appropriate action will enable such costs to be contained.
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Extract from the Victorian

Charter of Human Rights

and Responsibilities Act,

No. 43/2006

Section 11

11. Freedom from forced work

(1) A person must not be held in slavery or servitude.

(2) A person must not be made to perform forced or

compulsory labour.

(3) For the purposes of sub-section (2) "forced or

compulsory labour" does not include—

(a) work or service normally required of a person

who is under detention because of a lawful court

order or who, under a lawful court order, has been

conditionally released from detention or ordered

to perform work in the community; or

(b) work or service required because of an

emergency threatening the Victorian community or

a part of the Victorian community; or

(c) work or service that forms part of normal civil

obligations.

(4) In this section "court order" includes an order made

by a court of another jurisdiction.
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Scope of the Paper and
the context for its
Recommendations

Slavery exists when one person in effect owns another.
1

1. The precise words are “the
exercise of any or all of the
powers attaching to the right of
ownership”.

1.
Scope of this Briefing Paper

This Briefing Paper refers to Victoria. It is about slavery and the risk of

slavery arising where a vulnerable person is placed in a difficult

situation associated with insecure work. This risk is a reality in Australia.

Slavery Links encourages the Government to undertake three actions:

 Develop policy and implement the Victorian Charter of Human

Rights and Responsibilities Act 2006;2

 Implement the law, through policing which refers to ‘forcing’ in

the general economy; and via appropriate court action; and

 Educate communities, as part of a preventive strategy.

This Paper coincides with the Inquiry into the Labour Hire Industry and

Insecure Work. The Paper refers in particular to Part (c) of the Inquiry’s

Terms of Reference. Part (c) relates to legislation and regulation.3

 These words, from the 1926
Slavery Convention, have been
applied in the High Court of
Australia (R v Tang (2008) 237
CLR 1) and the International
Criminal Tribunal for the
former Yugoslavia (Prosecutor
v Kunarac, Kovac & Vukovic).

 Tang’s Case upheld the
conviction of a brothel keeper
in Melbourne who kept women
in a state of slavery.

2. Section 11 of the Charter has
been reproduced on Page v of
this Submission

3. A copy of the Terms of Reference
is at Attachment 1

1.1
Context: Implement the Victorian Charter

Section 11 of the Victorian Charter of Human Rights (the Charter)

refers to forced labour, servitude and slavery. Regrettably these

freedoms remain theoretical rights under the Charter.

Section 11 has been dormant for some years; neither resourced nor

implemented. Section 3 of this Paper points out that the 2015 Review

of the Charter did not cover Section 11, forced labour, servitude and

slavery.4 Section 3 argues that:

 It is time to complete the Review, with reference to Section 11

 It is also timely for the Victorian Government to implement

Section 11 of the Charter.

Initial steps towards implementation could be taken without delay, via

local detection and policing, prosecutors and courts, and prevention.

4. Michael Brett-Young (2015) ‘From
commitment to culture: The 2015
Review of the Victorian Charter of
Human Rights and Responsibilities
Act 2006’, (Authorised and
published by Michael Brett-Young,
Level 24, 121 Exhibition Street,
Melbourne. September 2015)

1.2
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Context: Re-focus policing on the general

economy

Forcing occurs in the general economy: in sectors such as agriculture,

building and domestic service.5

Regrettably, policing has been preoccupied with sexual aspects, to the

possible exclusion of ‘forcing’ itself in the general economy (Section 4).

Government needs to re-focus policing on the general economy.

5. Attorney-General’s Department
(2011) The Criminal Justice
Response to Slavery and People
Trafficking; Reparation; and
Vulnerable Witness Protections.
DISCUSSION PAPER Attorney-
General’s Department, Barton,
ACT. Go to:
https://www.ag.gov.au/CrimeAndC
orruption/HumanTrafficking/Docu

1.3
Context: Encourage Prosecutors and the

Courts to deal with the aspect of crime

Forced labour, servitude and slavery are serious crimes. Yet it appears

that cases of ‘forcing’ have been dealt with as industrial or workplace

matters.6,7 This is a category error. Civil proceedings are not an

alternative to criminal. Section 5 of this Submission indicates further

why this sort of category error needs to be avoided.

ments/DiscussionPaper-
TheCriminalJusticeresponsetoslaver
yandpeopletraffickingreparationan
dvulnerablewitnessprotections.pdf

6. Howell, Roscoe and Robert Evans
(2012) “How the Court system
might encounter forms of slavery
in Australia” Paper delivered at
the Conference of the Australian
Institute of Judicial
Administration entitled “Doing

1.4
Context: Develop a preventive program

which includes community education

Evidence shows that many Australians seem not to recognise the signs

of enslavement. Two cases, from 2008, demonstrated that a person

can be enslaved with near impunity in full view of members of the

Australian public (see Section 6).8

*
The discussion which follows in Section 3 to Section 6 is predicated on

an understanding of how slavery is defined and how the hierarchy of

forced labour-servitude-slavery (defined in Division 270 of the Criminal

Code Act, 1995) can be related to those terms as used in the Charter.

Those aspects are the subject of Section 2 following.

Justice for Young People – Issues
and Challenges for Judicial
Administration in Australia and
New Zealand”. 23-25 August
2012, Brisbane. (©Slavery Links
Australia Inc, Melbourne) Go to:
http://library.slaverylinks.org/wp-
content/uploads/sites/2/2013/07
/How-the-court-system-might-
encounter-forms-of-slavery-in-
Australia.pdf

7. Howell, Roscoe (2014) Australian
Perspectives on Forced Labour,
Servitude and Slavery, Occasional
Paper No 1, Occasional Papers in
Slavery (©Slavery Links Australia
Inc, Melbourne)

8. Slavery Links (2015) How
government engages with slavery
in Victoria, Seminar for staff of
Department of Justice &
Regulation (DOJAR), 121
Exhibition Street, Melbourne,
Victoria, 9 September 2015

1.5

https://www.ag.gov.au/CrimeAndCorruption/HumanTrafficking/Documents/DiscussionPaper-TheCriminalJusticeresponsetoslaveryandpeopletraffickingreparationandvulnerablewitnessprotections.pdf
https://www.ag.gov.au/CrimeAndCorruption/HumanTrafficking/Documents/DiscussionPaper-TheCriminalJusticeresponsetoslaveryandpeopletraffickingreparationandvulnerablewitnessprotections.pdf
https://www.ag.gov.au/CrimeAndCorruption/HumanTrafficking/Documents/DiscussionPaper-TheCriminalJusticeresponsetoslaveryandpeopletraffickingreparationandvulnerablewitnessprotections.pdf
https://www.ag.gov.au/CrimeAndCorruption/HumanTrafficking/Documents/DiscussionPaper-TheCriminalJusticeresponsetoslaveryandpeopletraffickingreparationandvulnerablewitnessprotections.pdf
https://www.ag.gov.au/CrimeAndCorruption/HumanTrafficking/Documents/DiscussionPaper-TheCriminalJusticeresponsetoslaveryandpeopletraffickingreparationandvulnerablewitnessprotections.pdf
https://www.ag.gov.au/CrimeAndCorruption/HumanTrafficking/Documents/DiscussionPaper-TheCriminalJusticeresponsetoslaveryandpeopletraffickingreparationandvulnerablewitnessprotections.pdf
http://library.slaverylinks.org/wp-content/uploads/sites/2/2013/07/How-the-court-system-might-encounter-forms-of-slavery-in-Australia.pdf
http://library.slaverylinks.org/wp-content/uploads/sites/2/2013/07/How-the-court-system-might-encounter-forms-of-slavery-in-Australia.pdf
http://library.slaverylinks.org/wp-content/uploads/sites/2/2013/07/How-the-court-system-might-encounter-forms-of-slavery-in-Australia.pdf
http://library.slaverylinks.org/wp-content/uploads/sites/2/2013/07/How-the-court-system-might-encounter-forms-of-slavery-in-Australia.pdf
http://library.slaverylinks.org/wp-content/uploads/sites/2/2013/07/How-the-court-system-might-encounter-forms-of-slavery-in-Australia.pdf
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How forced labour,
servitude and slavery
relate to insecure and
precarious work
Slavery exists when one person in effect owns another.

1

This part of the Briefing Paper locates the terms ‘forced labour-

servitude-slavery’ in context of the Criminal Code Act, 1995 (Cth) and

the Victorian Charter. Then Section 2.2 considers who in Victoria might

be exposed to ‘forcing’ in the workplace, and how that might arise.

What is forced labour in international law,

the Criminal Code (Cth) and the Victorian

Charter of Human Rights?

2.1.1 How forced labour can be construed

A Slavery Links Briefing Paper (which is in process) includes a brief

history of how forced labour has been construed at different times, in

different contexts, by different arms of the law:

 Starting with the 1920s League of Nations, where the

Temporary Slavery Commission (TSC)2 identified forced labour

as an expression of ‘slavery in all its forms’ (emphasis added);2

 In drafting the Preface to the Slavery Convention, 1926,3 the

League of Nations repeated the TSC’s understanding, that

there was a nexus between forced labour and the potential for

slave-making. The Preface to the 1926 Convention re-affirmed

the TSC’s concern, that:

‘it is necessary to prevent forced labour from

developing into conditions analogous to slavery’.

 Moving to the Forced Labour Convention, 1930 of the

International Labour Organisation (ILO),4 the ILO construed

forced labour as a form of exploitation (different from slavery,

where the powers of ownership were not a feature of the

definition). The Convention reserved the right of government

1. See Note 1 in Section 1

2. For a discussion of the Temporary
Slavery Commission, see: Miers,
Suzanne (2003) Slavery in the
Twentieth Century: The Evolution
of a Global Problem (Altamira
Press: Walnut Creek California)

3. Slavery Convention, Signed at
Geneva on 25 September 1926.
Go to:
http://www.ohchr.org/EN/Profes
sionalInterest/Pages/SlaveryConv
ention.aspx

4. ILO Forced Labour Convention C
29 of 1930. Go to:
http://www.ilo.org/dyn/normlex/
en/f?p=NORMLEXPUB:12100:0::N
O::P12100_ILO_CODE:C029

2.

2.1

http://www.ohchr.org/EN/ProfessionalInterest/Pages/SlaveryConvention.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/SlaveryConvention.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/SlaveryConvention.aspx
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C029
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C029
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C029
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to extract forced labour – the traditional corvée or civic duty –

from male residents; and to impose forced labour on prisoners;

 The ILO’s Abolition of Forced Labour Convention, 1957,5

connected protection from forced labour with the

strengthening of political rights more generally. Forced labour

was again construed as exploitation;

 Next, Section 11 of the Victorian Charter6 used the terms

‘forced labour’, servitude’ and ‘slavery’. The Charter loosely

followed the format of Article 8 in the ICCPR, the United

Nations International Covenant on Civil and Political Rights,

1966.7 Article 8 referred to slavery. Accordingly, Article 8 and

the Charter definition can only be understood by reference to

the Supplementary Convention, 19568 (the place where

servitude and slavery were defined). The Supplementary

Convention, 1956, is not well known. A copy has been

appended to this Paper (see Attachment 2, which commences

on page 33);

 Finally, in March 2013, reforms to Division 270 of the Criminal

Code Act, 1995 (Cth) re-connected forced labour to its context

as a practice related to slavery.9 The reforms placed the terms

‘forced labour-servitude-slavery’ in a hierarchy of slavery

offences.

2.1.2 Differentiating exploitation from ownership

The history of these terms, and their interpretations by the High

Court,10 shows that it is essential to differentiate exploitation from

slavery. Why?

 Exploitation takes many forms. Many people may be exploited,

or feel exploited. It may be appropriate to frame a case of

exploitation as a workplace or industrial matter; and to reach a

settlement in context of civil proceedings.

 In contrast, slavery is strictly defined in terms of ownership.

The notion of slavery-as-ownership has found its way into

Australian jurisprudence.10 Slavery is a crime against humanity.

Slavery has jus cogens status. The crime cannot be negotiated.

Attempts to negotiate, to re-locate the crime of slavery as a civil matter,

result in category error with potentially serious consequences.11

5. International Labour Organisation
(1957) Abolition of Forced Labour
Convention, 1957 (No. 105) Go to:
http://www.ilo.org/dyn/normlex/
en/f?p=1000:12100:0::NO::P1210
0_ILO_CODE:C105

6. The Charter of Human Rights and
Responsibilities Act 2006 (Act 43
of 2006). Go to:
http://www.humanrightscommis
sion.vic.gov.au/index.php/the-
charter

7. International Covenant on Civil
and Political Rights, 1966. Go to:
http://www.ohchr.org/en/profes
sionalinterest/pages/ccpr.aspx

8. Supplementary Convention on
the Abolition of Slavery, the Slave
Trade, and Institutions and
Practices Similar to Slavery, 1956.
Go to:
http://www.ohchr.org/Document
s/ProfessionalInterest/slaverytra
de.pdf

9. Roscoe Howell (2014) ‘Australian
perspectives on forced labour,
servitude and slavery’, Occasional
Papers in Slavery (© Slavery Links
Australia Inc., Melbourne

10. According to Jean Allain (2009)
the ICTY and the European Court
of Human Rights each referred to
the definition of slavery in the 1926
Slavery Convention, but came to
diverging conclusions as to what
constitutes ‘slavery’ in law.

 The European Court sought
evidence of a literal ‘right of
ownership' over a person
whereas the ICTY sought
evidence of destruction of
the juridical personality

 In Australia, the High Court’s
analysis found that the 1926
definition included both de
jure and de facto slavery. See:

Jean Allain (2009) R v Tang:
Clarifying the Definition of
‘Slavery’ in International Law,
Melbourne Journal of
International Law, Vol 10, Case
Notes. Go to:
http://www.law.unimelb.edu.au/
files/dmfile/download19b61.pdf

11. Howell, Roscoe and Robert Evans
(2012) “How the Court system
might encounter forms of slavery
in Australia” Paper delivered at
the Conference of the Australian
Institute of Judicial Administration,
August 2012, Brisbane. Go to:
http://library.slaverylinks.org/wp-
content/uploads/sites/2/2013/07
/How-the-court-system-might-
encounter-forms-of-slavery-in-
Australia.pdf

http://www.ilo.org/dyn/normlex/en/f?p=1000:12100:0::NO::P12100_ILO_CODE:C105
http://www.ilo.org/dyn/normlex/en/f?p=1000:12100:0::NO::P12100_ILO_CODE:C105
http://www.ilo.org/dyn/normlex/en/f?p=1000:12100:0::NO::P12100_ILO_CODE:C105
http://www.humanrightscommission.vic.gov.au/index.php/the-charter
http://www.humanrightscommission.vic.gov.au/index.php/the-charter
http://www.humanrightscommission.vic.gov.au/index.php/the-charter
http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
http://www.ohchr.org/Documents/ProfessionalInterest/slaverytrade.pdf
http://www.ohchr.org/Documents/ProfessionalInterest/slaverytrade.pdf
http://www.ohchr.org/Documents/ProfessionalInterest/slaverytrade.pdf
http://www.law.unimelb.edu.au/files/dmfile/download19b61.pdf
http://www.law.unimelb.edu.au/files/dmfile/download19b61.pdf
http://library.slaverylinks.org/wp-content/uploads/sites/2/2013/07/How-the-court-system-might-encounter-forms-of-slavery-in-Australia.pdf
http://library.slaverylinks.org/wp-content/uploads/sites/2/2013/07/How-the-court-system-might-encounter-forms-of-slavery-in-Australia.pdf
http://library.slaverylinks.org/wp-content/uploads/sites/2/2013/07/How-the-court-system-might-encounter-forms-of-slavery-in-Australia.pdf
http://library.slaverylinks.org/wp-content/uploads/sites/2/2013/07/How-the-court-system-might-encounter-forms-of-slavery-in-Australia.pdf
http://library.slaverylinks.org/wp-content/uploads/sites/2/2013/07/How-the-court-system-might-encounter-forms-of-slavery-in-Australia.pdf
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Who in Victoria might be exposed to

‘forcing’, and how?

There are many exploitative or abusive relationships in the world. This

Briefing Paper is not about abuse or exploitation. It is about slavery.

2.2.1 How do slave-making systems operate?

Only when one person, in effect, owns another person is slavery

deemed to occur. Slavery involves extreme forms of control. In the

Indo-Asia-Pacific Region, slave-making systems operate to harvest and

trap whole groups or classes of people who become vulnerable by

virtue of exclusion.12 Excluded groups may include people of the

‘wrong’ caste, the ‘wrong’ religion, the ‘wrong’ tribe’, the ‘wrong’ skin

colour, the ‘wrong’ gender or the ‘wrong’ sort of disability.

In a global economy, where Australia imports labour, services and

products from the region, Australia is exposed to the region’s slave-

making systems.

2.2.2 How do legitimate workers in Victoria become

vulnerable to over-control and ‘forcing’?

The Victorian Inquiry's Background Paper13 illustrated how exposure to

over-control can arise, and how relationships can become distorted. The

Paper considered the situations of holders of Working visas, Working

holiday visas and Student visas. It identified how international students,

for example, become quite vulnerable. The Background Paper described:14

‘Factors which contribute to their vulnerability include the

onerous financial visa requirements, language and cultural

barriers, absence of security of residence, the work restrictions

which they are subject to and the consequence of breaching

those conditions, their youth in many cases, and their ignorance

as to workplace rights.... Other vulnerable members of the

workforce include workers from a non-English speaking or

culturally diverse background, young or older workers, workers

with a disability and workers with low levels of formal education.’

There is anecdotal evidence that similar forces apply to non-students:

legitimate workers in the farm, fish, forestry, construction, domestic

service and transport sectors as well as other jobs where over-control

can be applied to people who may be isolated or otherwise vulnerable.

12. Roscoe Howell (2011) Australians
and modern slavery (Slavery Links
Australia Inc, Brighton, Victoria).
For the Table of Contents and
Introduction, Go to:
http://library.slaverylinks.org/wp-
content/uploads/sites/2/2013/07
/AAMS-Extract.pdf

13. Victorian Inquiry Into The Labour
Hire Industry And Insecure Work,
Background Paper, October 2015.
Go to:
http://economicdevelopment.vic.
gov.au/__data/assets/pdf_file/00
15/1215411/9390-IRV-Inquiry-in-
the-Labour-Hire-Industry-and-
Insecure-Work-Brochure.pdf

14. Ibid, page 16

2.2

http://library.slaverylinks.org/wp-content/uploads/sites/2/2013/07/AAMS-Extract.pdf
http://library.slaverylinks.org/wp-content/uploads/sites/2/2013/07/AAMS-Extract.pdf
http://library.slaverylinks.org/wp-content/uploads/sites/2/2013/07/AAMS-Extract.pdf
http://economicdevelopment.vic.gov.au/__data/assets/pdf_file/0015/1215411/9390-IRV-Inquiry-in-the-Labour-Hire-Industry-and-Insecure-Work-Brochure.pdf
http://economicdevelopment.vic.gov.au/__data/assets/pdf_file/0015/1215411/9390-IRV-Inquiry-in-the-Labour-Hire-Industry-and-Insecure-Work-Brochure.pdf
http://economicdevelopment.vic.gov.au/__data/assets/pdf_file/0015/1215411/9390-IRV-Inquiry-in-the-Labour-Hire-Industry-and-Insecure-Work-Brochure.pdf
http://economicdevelopment.vic.gov.au/__data/assets/pdf_file/0015/1215411/9390-IRV-Inquiry-in-the-Labour-Hire-Industry-and-Insecure-Work-Brochure.pdf
http://economicdevelopment.vic.gov.au/__data/assets/pdf_file/0015/1215411/9390-IRV-Inquiry-in-the-Labour-Hire-Industry-and-Insecure-Work-Brochure.pdf
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2.2.3 A pool of people working without Visas is also

vulnerable to over-control and ‘forcing’

Victoria has become dependent on migrant labour. Indeed the

Inquiry’s Background Paper identified the Commonwealth Migration

Act (1958) as one pieces of legislation relevant to the situations of

potentially insecure migrant workers: 15

‘The Migration Act 1958 (Cth) imposes restrictions and visa

requirements on non-citizens seeking to work in Australia. The

legislation creates offences for employers, including labour

hire providers, who employ workers in breach of the Migration

Act.’

Yet the Act has had limited reach, as disclosed by a review which was

conducted in 2011. The report, by Stephen Howells, found that there

were between 50,000 and 100,000 migrants in Australia’s workforce

but working without visas. Such individuals were found to be

vulnerable; and potentially exposed to pressure from criminals.

Moreover, Howells found, the scams that put these people to work

were organised.16

2.2.4 Are these people slaves?

No. Only where ownership is, in effect, being exercised can a person be

described as a slave. There have been few cases of slavery proven in

Australian courts. Yet there are possible cases of forced labour and

servitude. Division 270 of the Criminal Code Act 1995 defines that:

 Forced labour involves over-control at work

 Servitude involves over-control at work and beyond

2.2.5 Consider the example of Lakeside Packaging

Slavery Links invites the Inquiry to consider the example of Lakeside

Packaging. According to a news report,17 two Chinese-speaking

workers on 457 Visas were provided with minimal training, injured and

forced to continue working. Control by the workplace limited their

access to medically-prescribed rest and recovery and extended to

threaten the workers’ relationship with migration authorities. The

matter was prosecuted as a workplace matter, in a Magistrates Court.

Could such circumstances have been construed differently under the

Charter? Could the State have intervened in the case? It appears so.

15. Ibid., page 21

16. Stephen Howells (2011) Report of
the 2010 Review of the Migration
Amendment (Employer
Sanctions) Act 2007, Report to
the Minister for Immigration and
Citizenship. Go to:
http://www.immi.gov.au/media/
publications/compliance/review-
employer-
sanctions/pdf/howells_report.pdf

17. The Herald Sun newspaper (2008)
Hard boss to please. Men made
to work with broken hands, by
Natalie Sikora, Wednesday, June
18, 2008

http://www.immi.gov.au/media/publications/compliance/review-employer-sanctions/pdf/howells_report.pdf
http://www.immi.gov.au/media/publications/compliance/review-employer-sanctions/pdf/howells_report.pdf
http://www.immi.gov.au/media/publications/compliance/review-employer-sanctions/pdf/howells_report.pdf
http://www.immi.gov.au/media/publications/compliance/review-employer-sanctions/pdf/howells_report.pdf
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Implementing the
Charter in Victoria

Slavery exists when one person in effect owns another.
1

This Section traces some of the key steps in implementing the

Victorian Charter of Human Rights (the Charter); as well as some

events in relation to non-implementation of the Charter’s reference to

forced labour-servitude-slavery (Section 11 of the Charter).2

1. See Note 1 in Section 1

2. Section 11 of the Charter has
been reproduced on Page v of
this Paper

3.
Consideration of the Charter Bill in 2006

3.1.1 Explanatory Memorandum

The Explanatory Memorandum, that was prepared for the Charter Bill

in 2006, reported that Section 11 of the Bill was modelled on Article 8

of the International Covenant on Civil and Political Rights, 1966

(ICCPR).3 The Explanatory Memorandum did not interpret Section 11 of

the Bill, or construe it with respect to the origin of the terms forced

labour-servitude-slavery in the Supplementary Convention 1956.

3.1.2 Parliamentary Library: Issues Brief

The Issues Brief prepared by the Parliamentary Library characterised

Section 11 of the Bill as ‘freedom from forced work’.4 The Brief did not

refer to servitude or slavery; nor did it refer to the source of these

terms in the Supplementary Convention, 1956.5

3. Charter of Human Rights and
Responsibilities Bill 2006,
Explanatory Memorandum. Go to:
http://www.austlii.edu.au/au/legi
s/vic/bill_em/cohrarb2006443/co
hrarb2006443.html

4. Parliament of Victoria (2006) The
Charter of Human Rights and
Responsibilities Bill 2006,
Research Service, Parliamentary
Library, Department of
Parliamentary Services, Current
Issues Brief No 2

3.1
Review of the Charter in 2011

Slavery Links made a Submission to the 2011 Review of the Charter.6 In

2011, Slavery Links urged the reviewers:

 To recognise non-sexualised ‘forcing’, in the general economy

 To adopt the framework of the Supplementary Convention, 1956

 To develop a preventive program, with a community education

component and a role for local government, labour and rooming

house inspectors and occupational health (OH&S) staff.

Slavery Links anticipated the yet-to-be-made 2013 reform to the

Criminal Code, which was to recognise non-sexualised ‘forcing’.

This Briefing Paper relies on and repeats the above proposals.

5. A copy of the Supplementary
Convention has been appended
to this Paper

6. A copy of that Submission from
Slavery Links, dated 6 July 2011, is
appended to this Paper. See
Attachment 3 on page 37

3.2

http://www.austlii.edu.au/au/legis/vic/bill_em/cohrarb2006443/cohrarb2006443.html
http://www.austlii.edu.au/au/legis/vic/bill_em/cohrarb2006443/cohrarb2006443.html
http://www.austlii.edu.au/au/legis/vic/bill_em/cohrarb2006443/cohrarb2006443.html
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The Victorian Equal Opportunity and Human

Rights Commission

Slavery Links has corresponded with senior officers of the Commission,

commencing with Dr Helen Szoke in 2011 and continuing with others

through 2015, regarding the Commission’s role in relation to Section

11 of the Charter; and the Commission’s capacity to act as an

intervener in matters relating to the Charter.

There has been no apparent action, despite changes of government. It

appears possible that there has been an unstated political consensus,

to leave untouched the matter of forced labour-servitude-slavery. If

that was ever the case in the past, it would no longer be tenable.

This Paper argues that it is time to implement the Commission’s role

with respect to the Charter of Human Rights and Responsibilities.

3.3
Review of the Charter in 2015

In 2015 a further review of the Charter was undertaken.7

Regrettably, and for reasons that are not understood, the Review did

not consider forced labour-servitude-slavery (Section 11 of the

Charter).

This Paper argues that it is time to implement Section 11 of the

Charter; and to complete the 2015 Review into that aspect.

7. Michael Brett-Young (2015) ‘From
commitment to culture: The 2015
Review of the Victorian Charter of
Human Rights and Responsibilities
Act 2006’, (Authorised and
published by Michael Brett-Young,
Level 24, 121 Exhibition Street,
Melbourne. September 2015)

3.4
Implications for the Victorian Inquiry into

Labour Hire and Insecure Work

In both State and Commonwealth law, forced labour, servitude and

slavery are serious crimes. Slavery Links encourages the Government

and the Inquiry into Labour Hire and Insecure Work to have regard to:

 The Supplementary Convention, 1956, as an essential

international instrument which defines these crimes

 Section 11 of the Charter as an essential expression of a

fundamental freedom, to be implemented and applied

 Division 270 of the Criminal Code as a frame for action

 The means for briefing Prosecutors and informing the Courts

to avoid category error in future cases.

3.5
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Consulting Victoria
Police and other agencies
regarding the detection
of ‘forcing’ in the
general economy

Slavery exists when one person in effect owns another.
1

This Briefing Paper encourages the Victorian Government (and calls on

the Inquiry into the Labour Hire Industry and Insecure Work) to

recognise forced labour-servitude-slavery offences in the general

economy in Victoria, as indicated in Section 2 above.2

What implications for crime detection could arise from such recognition?

The following discussion identifies some of the consequences for

Victoria Police, other agencies of State, Local Government and

community organisations who may be in a position to detect ‘forcing’.

1. The precise words are “the
exercise of any or all of the
powers attaching to the right of
ownership”.

2. Section 11 of the Charter has
been reproduced on Page v of
this Paper

4.
The formal system is ‘top-down’

The Commonwealth ratifies international agreements on behalf of the

country. Once an agreement is signed, the Commonwealth Attorney

General’s Department may become a lead agency in its implementation.

The Commonwealth Attorney General’s Department is the lead agency

for antislavery and antitrafficking activity.3 Commonwealth departments

and agencies such as the Australian Crime Commission, the Australian

Federal Police, the Department of Immigration and Border Protection,

the Department of Social Services, the Fair Work Ombudsman and Fair

Work Building and Construction sit on the Interdepartmental

Committee on Human Trafficking and Slavery.

There is a National Action Plan for anti-slavery and anti-trafficking.4 The

Plan acknowledges that State functions will need to be considered;

although the States’ roles are yet to be developed in the written Plan.

Many Commonwealth agencies, such as the Australian Federal Police,

already liaise with state counterparts. Others, such as the Fair Work

Ombudsman, have consulted directly with local community groups.

So, from the point of view of the Commonwealth and its departments

and agencies, all may seem to be in order.

3. Australia. Anti-People Trafficking
Interdepartmental Committee
(2015) Trafficking in persons: the
Australian Government response:
1 July 2014 - 30 June 2015 / the
seventh report of the Anti-People
Trafficking Interdepartmental
Committee. (Canberra
Interdepartmental Committee on
Human Trafficking and Slavery).
The National Library of Australia
bookmark is:
http://trove.nla.gov.au/version/2
20236794

4. Attorney-General’s Department
(2014) National Action Plan To
Combat Human Trafficking And
Slavery 2015-19. Attorney-
General’s Department. Go to:
http://www.ag.gov.au/CrimeAnd
Corruption/HumanTrafficking/Do
cuments/Trafficking-
NationalActionPlanToCombatHu
manTraffickingAndSlavery2015-
19.pdf

4.1

http://trove.nla.gov.au/version/220236794
http://trove.nla.gov.au/version/220236794
http://www.ag.gov.au/CrimeAndCorruption/HumanTrafficking/Documents/Trafficking-NationalActionPlanToCombatHumanTraffickingAndSlavery2015-19.pdf
http://www.ag.gov.au/CrimeAndCorruption/HumanTrafficking/Documents/Trafficking-NationalActionPlanToCombatHumanTraffickingAndSlavery2015-19.pdf
http://www.ag.gov.au/CrimeAndCorruption/HumanTrafficking/Documents/Trafficking-NationalActionPlanToCombatHumanTraffickingAndSlavery2015-19.pdf
http://www.ag.gov.au/CrimeAndCorruption/HumanTrafficking/Documents/Trafficking-NationalActionPlanToCombatHumanTraffickingAndSlavery2015-19.pdf
http://www.ag.gov.au/CrimeAndCorruption/HumanTrafficking/Documents/Trafficking-NationalActionPlanToCombatHumanTraffickingAndSlavery2015-19.pdf
http://www.ag.gov.au/CrimeAndCorruption/HumanTrafficking/Documents/Trafficking-NationalActionPlanToCombatHumanTraffickingAndSlavery2015-19.pdf
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From the point of view of a State, a National Plan exists, and no State-

level initiative might seem to be required. But the formal, top-down,

plan is different from what actually happens in practice:

’

In practice, ‘forcing’ is often detected at a

local level, from the ‘bottom-up’

There was a poignant example of ‘bottom-up’ detection of ‘forcing’ at

a local level in September, 2015. A cleaner found a body in a roadside

public toilet near Mildura. The Police were called:

The body

Commen

A former

Backpack

The incid

in the Inq

this Brief

barriers,

5. ABC News (2015) Illegal worker
dumped in toilet block near
Mildura died from treatable
condition, police say, ABC
Mildura-Swan Hill Posted 22

4.2
An Asian man found dead in a public toilet block in north-

west Victoria last week likely did not seek treatment for a

medical condition as he had overstayed his working visa,

police say. The 47-year-old has been formally identified by

police who believe his body was dumped at Boundary Bend,

south-east of Mildura, for authorities to find.

Detective Senior Constable Matt Pasco said they were

investigating whether the man had been working illegally on

a farm in the area.5
was identified as that of Ewe Leong Lim, from Malaysia.6

ts were reported from a support service:

September 2015. Go to:
http://www.abc.net.au/news/20
15-09-22/illegal-worker-dumped-
in-toilet-died-from-treatable-
condition/6794308

6. Ewe Leong Lim. (Victoria Police)
Sunraysia Mallee Ethnic Communities Council (SMECC)

Chief Executive Dean Wickham said the death highlights a

worrying trend among workers within the fruit-picking industry.

... “It’s a tough thing, we are never going to stop this but we

can actually intervene and make people safe,” he said.7
backpacker worker, Chelsey Morello, now manager of a

er Hostel in Mildura, was also reported:

7. SBS News (2015) Mystery over
migrant worker's death in rural
Victoria. Posted 2 November
2015. Go to:
http://www.sbs.com.au/news/art
icle/2015/11/02/mystery-over-
migrant-workers-death-rural-
victoria

8. For discussion of structural and
constructed barriers experienced
by migrant workers, see:
She says she still hears many accounts of backpackers being

exploited or short-changed by unregistered labour

contractors who often also set up boarding houses for
7

ent carried the hallmark

uiry’s Background Pape

ing Paper: financial visa

work restrictions and fa

temporary workers.
When precarious work becomes ‘forcing
s for vulnerability that were described

r and summarised in Section 2.2.2 of

requirements, language and cultural

ctors affecting security of residence.8

Renshaw, Lauren and Jules Kim
(2015) Migrant sex workers in
Australia, Research and Public
Policy Series no.131, (Canberra:
Australian Institute of Criminology),
November 2015. Go to:
http://www.aic.gov.au/media_lib
rary/publications/rpp/131/rpp13
1.pdf

http://www.abc.net.au/news/2015-09-22/illegal-worker-dumped-in-toilet-died-from-treatable-condition/6794308
http://www.abc.net.au/news/2015-09-22/illegal-worker-dumped-in-toilet-died-from-treatable-condition/6794308
http://www.abc.net.au/news/2015-09-22/illegal-worker-dumped-in-toilet-died-from-treatable-condition/6794308
http://www.abc.net.au/news/2015-09-22/illegal-worker-dumped-in-toilet-died-from-treatable-condition/6794308
http://www.abc.net.au/news/2015-10-16/image-of-ewe-leong-kim-found-dead-in-a-public-toilet-block-at-b/6860590
http://www.sbs.com.au/news/article/2015/11/02/mystery-over-migrant-workers-death-rural-victoria
http://www.sbs.com.au/news/article/2015/11/02/mystery-over-migrant-workers-death-rural-victoria
http://www.sbs.com.au/news/article/2015/11/02/mystery-over-migrant-workers-death-rural-victoria
http://www.sbs.com.au/news/article/2015/11/02/mystery-over-migrant-workers-death-rural-victoria
http://www.aic.gov.au/media_library/publications/rpp/131/rpp131.pdf
http://www.aic.gov.au/media_library/publications/rpp/131/rpp131.pdf
http://www.aic.gov.au/media_library/publications/rpp/131/rpp131.pdf
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We encourage the State Government to consider

the implications for Police policy in Victoria

4.3.1 Victoria’s leadership of antislavery policing

Events in 2007-08 placed Victoria at the leading edge of antislavery

policing in Australia. Tang’s Case9 was heard in the High Court and

established a benchmark for Australian jurisprudence:

Althoug

case. Th

enslaved

this Pap

4.3.2

Tang’s C

and ‘for

extreme

The Com

reports

The Dep

‘forcing’

Third Pa

In March

establish

recognis

summar

Slavery i

9. R v Tang (2008) 237 CLR 1

10. Kolodizner, Irina (2009) R v Tang:

4.3
‘In August 2008, the High Court of Australia upheld the

convictions of Melbourne brothel owner, Wei Tang, for

slavery. In doing so, the High Court effected the first ever

criminal convictions of slavery offences under s 270.3(1)(a) of

the Criminal Code Act 1995 (Cth) (‘Code’). R v Tang (‘Tang’)

has since been dubbed ‘the most crucial test of the

effectiveness of our criminal laws against … slavery ever to
10
h sometimes reported as a trafficking matter, this was a slavery

e women affected came to Australia as free persons and were

in full view of members of the Australian public. (Section 6 of

er considers the requirements for community education.)

‘Forcing’ in the general economy

ase was not about the aspect of sex per se. It was about slavery

cing’. The High Court adopted indicia of slavery, to express the

forms of over-control which characterise slavery.11

monwealth Attorney General’s Department responded to

of ‘forcing’ in agriculture, construction and other industries.

artment initiated a consultation process.12 This confirmed that

was occurring in the general economy. From 2011, the Forty

rliament conducted three Inquiries about possible reform.13

2013 the Governor General gave assent to reforms which

ed a hierarchy of forced labour-servitude-slavery offences and

ed ‘forcing’ in non-sexual contexts. According to the Parliamentary

y, the Bill amended the Criminal Code Act, 1995, to

Developing an Australian Anti-
Slavery Jurisprudence, Sydney
Law Review, Case Note Vol 31, pp
487 - 497

11. Howell, Roscoe (2011) Australians
and Modern Slavery, (Slavery
Links Australia Inc, Brighton,
Victoria), page 1. Refer to the
introduction on line at:
http://library.slaverylinks.org/wp-
content/uploads/sites/2/2013/07
/AAMS-Extract.pdf

12. Attorney-General’s Department
(2011) The Criminal Justice
Response to Slavery and People
Trafficking; Reparation; and
Vulnerable Witness Protections.
Discussion Paper Attorney-
General’s Department, Barton,
ACT. Go to:
https://www.ag.gov.au/CrimeAn
dCorruption/HumanTrafficking/D
ocuments/DiscussionPaper-
TheCriminalJusticeresponsetoslav
eryandpeopletraffickingreparatio
nandvulnerablewitnessprotection
s.pdf

13. Howell, Roscoe (2014) Australian
Perspectives on Forced Labour,
Servitude and Slavery, Occasional
Paper No 1, Occasional Papers in
Slavery (Slavery Links Australia
Inc, Melbourne), page 16

14. Documents, transcripts,
Explanatory Memoranda and the
text of the Bill can be found at:
http://www.aph.gov.au/Parliame

come before an Australian court’..’
‘... extend the application of existing offences of deceptive

recruiting and sexual servitude to non-sexual servitude and
14
s not about sex. It

all forms of dec
4. Police and other agencies need to be consulte
is about over-control and ‘forcing’.

ntary_Business/Bills_Legislation/
Bills_Search_Results/Result?bId=r
4840

eptive recruiting;’..’

http://library.slaverylinks.org/wp-content/uploads/sites/2/2013/07/AAMS-Extract.pdf
http://library.slaverylinks.org/wp-content/uploads/sites/2/2013/07/AAMS-Extract.pdf
http://library.slaverylinks.org/wp-content/uploads/sites/2/2013/07/AAMS-Extract.pdf
https://www.ag.gov.au/CrimeAndCorruption/HumanTrafficking/Documents/DiscussionPaper-TheCriminalJusticeresponsetoslaveryandpeopletraffickingreparationandvulnerablewitnessprotections.pdf
https://www.ag.gov.au/CrimeAndCorruption/HumanTrafficking/Documents/DiscussionPaper-TheCriminalJusticeresponsetoslaveryandpeopletraffickingreparationandvulnerablewitnessprotections.pdf
https://www.ag.gov.au/CrimeAndCorruption/HumanTrafficking/Documents/DiscussionPaper-TheCriminalJusticeresponsetoslaveryandpeopletraffickingreparationandvulnerablewitnessprotections.pdf
https://www.ag.gov.au/CrimeAndCorruption/HumanTrafficking/Documents/DiscussionPaper-TheCriminalJusticeresponsetoslaveryandpeopletraffickingreparationandvulnerablewitnessprotections.pdf
https://www.ag.gov.au/CrimeAndCorruption/HumanTrafficking/Documents/DiscussionPaper-TheCriminalJusticeresponsetoslaveryandpeopletraffickingreparationandvulnerablewitnessprotections.pdf
https://www.ag.gov.au/CrimeAndCorruption/HumanTrafficking/Documents/DiscussionPaper-TheCriminalJusticeresponsetoslaveryandpeopletraffickingreparationandvulnerablewitnessprotections.pdf
https://www.ag.gov.au/CrimeAndCorruption/HumanTrafficking/Documents/DiscussionPaper-TheCriminalJusticeresponsetoslaveryandpeopletraffickingreparationandvulnerablewitnessprotections.pdf
http://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r4840
http://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r4840
http://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r4840
http://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r4840
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4.3.3 Slavery Links encourages the Victorian

Government to allocate responsibility for the

policing of ‘forcing’ in the general economy

Section 11 of the Victorian Charter refers to forced labour-servitude-

slavery. These are serious crimes. Yet, it is not clear where

responsibility rests for the policing of these crimes.

In practice, the Sexual Crimes Unit of the Victoria Police has been

identified with policing of what is reported in the popular press as

‘human trafficking’. Trafficking is defined in Division 271 of the

Criminal Code Act, 1995.15 Trafficking is not slavery. (Slavery is defined

in Division 270 of the Criminal Code Act, 1995.) The language of Section

11 of Victoria’s Charter places it firmly in the dimension of slavery.

The State Government will need to allocate responsibility for the

policing of ‘forced labour-servitude-slavery'. Moreover that

responsibility will need to refer to the general economy, not to sex.

Why does the locus of responsibility to police

‘forcing’ need to be non-sexualised?

What happens when policing of sexual crimes gets mixed up with

policing of the sex industry and they somehow get mixed up with

policing of ‘forcing’ in the general economy? We have some evidence

from the USA where, (unlike Australia), prostitution is often criminalised:

4.4.1 Evidence from policing in the USA

Current policy appears to present Victoria Police with a dilemma:

where to focus. Slavery Links illustrated this in 2011;16 using data from

the United States of America (US). Howell (2011) reported it this way:

In the United States, recent research has shown that there is a

disparity between case-finding by the Police and case-finding

by victim support groups. The majority of cases picked up by

Police involved sex trafficking. However services funded by the

Office for Victims of Crime (OVC)17 found a different pattern:

15. Criminal Code Act, 1995. Go to
https://www.comlaw.gov.au/Seri
es/C2004A04868

16. These paragraphs have been
taken from: Howell, Roscoe
(2011) Australians and Modern
Slavery, (Slavery Links Australia
Inc, Brighton, Victoria), page 47.
Refer to the Introduction at:
http://library.slaverylinks.org/wp-
content/uploads/sites/2/2013/07
/AAMS-Extract.pdf

17. OVC: Office for Victims of Crime,
in the Office of Justice Programs,
U.S. Department of Justice

18. United States, Bureau of Justice
Statistics (2011) Characteristics of
suspected human trafficking
incidents, 2008 – 2010, U.S.
Department of Justice, Office of
Justice Programs, April. Go to:
http://bjs.gov/index.cfm?ty=pbde

4.4

’

‘Between January 2008 and June 2009, 64% of the victims

served by OVC-funded service providers were identified as

victims of labor (sic) trafficking only, 22% as victims of sex

trafficking only, and 10% as victims of both labor (sic) and sex
trafficking.’18
When precarious work becomes ‘forcing
tail&iid=2372

https://www.comlaw.gov.au/Series/C2004A04868
https://www.comlaw.gov.au/Series/C2004A04868
http://library.slaverylinks.org/wp-content/uploads/sites/2/2013/07/AAMS-Extract.pdf
http://library.slaverylinks.org/wp-content/uploads/sites/2/2013/07/AAMS-Extract.pdf
http://library.slaverylinks.org/wp-content/uploads/sites/2/2013/07/AAMS-Extract.pdf
http://bjs.gov/index.cfm?ty=pbdetail&iid=2372
http://bjs.gov/index.cfm?ty=pbdetail&iid=2372
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 The Inquiry identified problems of a sexual nature but outside

prostitution. For example it identified problems associated

with forced marriage; the possible diversion of student visa

holders into the hospitality industry; and the possible complicity

of private colleges of education in illicit sexual activity.

 The Inquiry also identified problems of wider scope than sex. A

summary report in The Age newspaper referred to forced

labour. The headline characterised the Inquiry’s conclusion:

*
Findings from the US Department of Justice, 2008-2009; findings from

the 2010 Victorian Parliament report on crime prevention; the Attorney

General’s Department consultation in 2011; and Inquiries which led to

the March 2013 reforms to the Criminal Code Act, 1995: each of these

sources offer encouragement to government and communities, to pay

attention to ‘forcing’ in the general economy.

20. The Age newspaper (2010)
‘Human trafficking not just for
sex’, by Farah Farouque, 9 June
2010
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21. A copy of that Submission from
Slavery Links, dated 6 July 2011, is
appended to this Paper

22. Since that time, the Australian
Institute of Criminology has
explored this aspect of the role of
local government See: Homel,
Peter & Georgina Fuller (2015)
Understanding the local
government role in crime
prevention. Trends & issues in
crime and criminal justice no. 505
(Canberra: Australian Institute of
Criminology), July 2015

23. Victorian Inquiry Into The Labour
Hire Industry And Insecure Work,
Background Paper, October 2015.
Go to:
http://economicdevelopment.vic.
gov.au/__data/assets/pdf_file/00
15/1215411/9390-IRV-Inquiry-in-
the-Labour-Hire-Industry-and-
Insecure-Work-Brochure.pdf

http://economicdevelopment.vic.gov.au/__data/assets/pdf_file/0015/1215411/9390-IRV-Inquiry-in-the-Labour-Hire-Industry-and-Insecure-Work-Brochure.pdf
http://economicdevelopment.vic.gov.au/__data/assets/pdf_file/0015/1215411/9390-IRV-Inquiry-in-the-Labour-Hire-Industry-and-Insecure-Work-Brochure.pdf
http://economicdevelopment.vic.gov.au/__data/assets/pdf_file/0015/1215411/9390-IRV-Inquiry-in-the-Labour-Hire-Industry-and-Insecure-Work-Brochure.pdf
http://economicdevelopment.vic.gov.au/__data/assets/pdf_file/0015/1215411/9390-IRV-Inquiry-in-the-Labour-Hire-Industry-and-Insecure-Work-Brochure.pdf
http://economicdevelopment.vic.gov.au/__data/assets/pdf_file/0015/1215411/9390-IRV-Inquiry-in-the-Labour-Hire-Industry-and-Insecure-Work-Brochure.pdf


4.5.1 Other avenues of detection in the Victorian

public service and among users of public

resources

Other possible sources of workplace monitoring would include

agriculture, construction, forestry or fishing inspectors. There may be

ways to monitor the organised movement of work gangs: for example,

inspection of mini-buses by VicRoads officers engaged in truck-stops;

or enlisting staff of petrol stations to report vehicles which fit a

particular profile. Owner operators in the transport, forestry and

fishing sectors, as well as owners of farm or other property, may have

an interest in reporting suspicious work gangs.

Health and human services, too, may have a role; if incentives can be

found for them to become informed regarding the signs of ‘forcing’.24

4.5.2 Possible allies in business

In May 2015 three television programs of relevance to this Paper were

broadcast by the Australian Broadcasting Corporation.

 The program Four Corners broadcast an exposé of labour

conditions and labour scams in Australia’s agriculture and food

processing sectors.25

 The program Four Corners broadcast an exposé of labour

conditions and labour scams in Australia’s 7-11 Chain.26

 The program Landline broadcast a description of Ni-Van

workers being employed seasonally to pick lettuces at Lindenow

in Gippsland and apples near Gembrook, east of Melbourne.27

The Four Corners exposés illustrated (for business owners and share-

holders) the wisdom of including labour conditions is everyday ‘due

diligence’ assessments. The Landline transcript expressed the relief of

the farm operators at having access to sources of legitimate labour.

Orchardist Sue Finger said:

24. For consideration of the
antislavery role of huma
services, see: Roscoe Ho
(2013) “How families an
practitioners may encou
slavery in Australia” © A
the Australian Institute o
Studies (AIFS) Level 20, 4
Trobe Street, Melbourne
March 2013. Go to:
http://library.slaverylink
content/uploads/sites/2
/How-families-and-pract
may-encounter-slavery-
Australia.pdf

25. ABC TV (2015) Slaving aw
dirty secrets behind Aus
fresh food. Four Corners
2015. Go to:
http://www.abc.net.au/
episodes/

26. ABC TV (2015) 7-Eleven:
of Convenience: Investig
into the 7-Eleven busine
with revelations of dodg
bookkeeping, blackmail
mass underpayment of i
workforce. Four Corners
August, 2015. Go to:
http://www.abc.net.au/
episodes/

27. ABC TV (2015) 'Pacific So
Broadcast: 2 May 2015,
Tim Lee. Go to:
http://www.abc.net.au/
content/2015/s4228266
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‘I know the workers here are getting the right amount of

money. When I was paying a third party contractor I wasn't

sure and you would hear the whispers and we didn't sleep

well at night knowing that perhaps somebody was being

ripped off, because we're not about that sort of thing, we

want everyone to get a fair go here.’27

http://library.slaverylinks.org/wp-content/uploads/sites/2/2014/06/How-families-and-practitioners-may-encounter-slavery-in-Australia.pdf
http://library.slaverylinks.org/wp-content/uploads/sites/2/2014/06/How-families-and-practitioners-may-encounter-slavery-in-Australia.pdf
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http://library.slaverylinks.org/wp-content/uploads/sites/2/2014/06/How-families-and-practitioners-may-encounter-slavery-in-Australia.pdf
http://www.abc.net.au/4corners/episodes/
http://www.abc.net.au/4corners/episodes/
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http://www.abc.net.au/4corners/episodes/
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Encourage prosecutors
and the courts to deal
with the criminal aspect
of ‘forcing’
Slavery exists when one person in effect owns another.

1

This Paper encourages the Inquiry into Labour Hire and Insecure Work

to recommend that the Victorian Government implements Section 11

of the Charter of Human Rights, with its reference to forced labour-

servitude-slavery. This Section of Slavery Links’ Paper draws on and

repeats part of a Slavery Links Occasional Paper.2 The Paper is

copyright. The Victorian Government and the Victorian Inquiry are

invited to use text and or graphics from this Section of the Paper, if

unchanged and with acknowledgement to Slavery Links Australia Inc.

1. See Note 1 in Section 1

2. Roscoe Howell (2014) ‘Australian
perspectives on forced labour,
servitude and slavery’,
Occasional Papers in Slavery (©
Slavery Links Australia Inc.,
Melbourne)

5.
Reforms to the Criminal Code Act in 2013

In 2012 the Australian government proposed changes to the Criminal

Code Act, 1995, in the Crimes Legislation Amendment (Slavery, Slavery-

like Conditions and People Trafficking) Bill 2012. The Bill refined and

created new slavery offences in Division 270, given assent in March 2013.

The Forty-Third Parliament conducted three reviews.3 Slavery Links

gave evidence,
4

along with other government and non-government

organisations. These Inquiries reached a political consensus,5 two

aspects of which are fundamental to this Slavery Links Briefing Paper:

 In the language of the Explanatory Memoranda, the Bill

‘enabled servitude and deceptive recruiting to be recognised in

non-sexual contexts’. Previously the focus had been on the

sexual aspect: The Bill recognised that ‘forcing’ is the issue to

be dealt with, in whatever industry it occurs

 The Bill created a hierarchy of offences, which this Paper refers

to as the hierarchy of ‘forcing’ offences (see the Text Box over

the page).

It is appropriate and timely for Victorian prosecutors and the Courts to

construe the terms forced labour-servitude-slavery in the Charter in a

manner consistent with Division 270 of the Criminal Code Act, 1995.

3. Reviews were conducted by the

 House Standing Committee on
Social Policy and Legal Affairs

 Senate Legal and Constitutional
Affairs Legislation Committee

 Joint Standing Committee on
Foreign Affairs, Defence and
Trade (JSCFADT)

4. Slavery Links provided evidence
to the Legal and Constitutional
Committee of the Senate and
the Joint Standing Committee on
Foreign Affairs, Defence and
Trade (JSCFADT)

Slavery Links’ submissions to

JSCFADT can be found at:

http://www.aph.gov.au/parliame

ntary_business/committees/hous

e_of_representatives_committee

s?url=jfadt/slavery_people_traffic

king/subs.htm

5. For example, the JSCFADT Report

can be found at:

http://www.aph.gov.au/parliam

entary_business/committees/ho

use_of_representatives_committ

ees?url=jfadt/slavery_people_tra

fficking/report.htm

5.1

http://www.aph.gov.au/parliamentary_business/committees/house_of_representatives_committees?url=jfadt/slavery_people_trafficking/subs.htm
http://www.aph.gov.au/parliamentary_business/committees/house_of_representatives_committees?url=jfadt/slavery_people_trafficking/subs.htm
http://www.aph.gov.au/parliamentary_business/committees/house_of_representatives_committees?url=jfadt/slavery_people_trafficking/subs.htm
http://www.aph.gov.au/parliamentary_business/committees/house_of_representatives_committees?url=jfadt/slavery_people_trafficking/subs.htm
http://www.aph.gov.au/parliamentary_business/committees/house_of_representatives_committees?url=jfadt/slavery_people_trafficking/subs.htm
http://www.aph.gov.au/parliamentary_business/committees/house_of_representatives_committees?url=jfadt/slavery_people_trafficking/report.htm
http://www.aph.gov.au/parliamentary_business/committees/house_of_representatives_committees?url=jfadt/slavery_people_trafficking/report.htm
http://www.aph.gov.au/parliamentary_business/committees/house_of_representatives_committees?url=jfadt/slavery_people_trafficking/report.htm
http://www.aph.gov.au/parliamentary_business/committees/house_of_representatives_committees?url=jfadt/slavery_people_trafficking/report.htm
http://www.aph.gov.au/parliamentary_business/committees/house_of_representatives_committees?url=jfadt/slavery_people_trafficking/report.htm
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Hierarchy of offences in the Criminal Code

The reformed Division 270 of the Criminal Code Act, 1995 created a

hierarchy of offences, from forced labour to servitude to the most

serious form, slavery. This Paper argues that Division 270 provides a

template for interpreting and acting on the terms forced labour-

servitude-slavery as used in the Charter (see the Chart below).

 Forced labour was defined in Section 270.6. Forced labour

entails coercion, threat or deception in the work place, where

the victim does not feel free to cease providing the labour or

services, or to leave.

 Servitude was defined in Section 270.4. Servitude goes beyond

forced labour. A victim:

o Does not feel free to cease providing the labour or

services, or to leave and

o Is significantly deprived of personal freedom in respect

of aspects of his or her life beyond work.

 Slavery was defined in terms of ‘ownership’ ...

5.2

© 2014 Roscoe Howell, ©Slavery Links
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Slavery goes beyond forced labour and servitude: Section

270.1 defined slavery as ‘the condition of a person over whom

any or all of the powers attaching to the right of ownership are

exercised, including where such a condition results from a debt

or contract made by the person’.

From the point of view of a prosecutor, the hierarchy of offences

created lesser alternatives if a more serious charge could not be proven.
Category error: When ‘forcing’ is not recognised

What is a category error? The philosopher Gilbert Ryle thought about

categories, and what happens when things that belong to one group

are mistakenly placed in another.6

The idea of category error can be found in the law. Howell and Evans

(2012) considered possible category errors in relation to slavery,

servitude and forced labour in Australia. They asked: what would

happen if the criminal aspect of ‘forcing’ was not recognised?

‘Experience shows that slavery can permeate social practices

and institutions but remain un-recognised by mainstream

society and institutions. Even when a situation of slavery

comes to official notice it may be treated as an industrial

matter, an issue of work place relations or occupational

health.’7

Howell and Evans (2012) gave eleven examples of possible category

errors or dilemmas which might arise in relation to slavery and which

may have a bearing on the administration of justice in Australia.8 The

chart over the page summarises the significance of such errors. If

forcing is not recognised:

 the case may come before a lower court

 it may be treated as a civil matter

 the criminal aspects may not be heard and

 a victim (i.e. a survivor) may be expected to negotiate.

6. Gilbert Ryle (2009/1971)
Collected papers (London ; New
York: Routledge).

The National Library of Australia
Trove Bookmark is:
http://trove.nla.gov.au/version/
43584736

7. Roscoe Howell and Robert Evans
(2012) “How the Court system
might encounter forms of
slavery in Australia” © Paper
delivered at the Conference of
the Australian Institute of
Judicial Administration entitled
“Doing Justice for Young People
– Issues and Challenges for
Judicial Administration in
Australia and New Zealand”. 23-
25 August 2012, Brisbane

8. A summary of the paper can be
found on line. Go to:

http://library.slaverylinks.org/wp-
content/uploads/sites/2/2013/0
7/How-the-court-system-might-
encounter-forms-of-slavery-in-
Australia.pdf

5.3
Summary

It is appropriate and timely for Victorian prosecutors and the Courts to

construe the terms forced labour-servitude-slavery in the Charter in a

manner consistent with Division 270 of the Criminal Code Act, 1995.

5.4

http://trove.nla.gov.au/version/43584736
http://trove.nla.gov.au/version/43584736
http://library.slaverylinks.org/wp-content/uploads/sites/2/2013/07/How-the-court-system-might-encounter-forms-of-slavery-in-Australia.pdf
http://library.slaverylinks.org/wp-content/uploads/sites/2/2013/07/How-the-court-system-might-encounter-forms-of-slavery-in-Australia.pdf
http://library.slaverylinks.org/wp-content/uploads/sites/2/2013/07/How-the-court-system-might-encounter-forms-of-slavery-in-Australia.pdf
http://library.slaverylinks.org/wp-content/uploads/sites/2/2013/07/How-the-court-system-might-encounter-forms-of-slavery-in-Australia.pdf
http://library.slaverylinks.org/wp-content/uploads/sites/2/2013/07/How-the-court-system-might-encounter-forms-of-slavery-in-Australia.pdf
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Develop a preventive
program which includes
community education

Slavery exists when one person in effect owns another.
1

This part of Slavery Links’ Briefing Paper considers one small aspect of

how Australians relate to migrant workers. It argues that an education

program is required to assist business and community groups to

recognise the signs of enslavement. Why? Because persons, who came

to this country as free people, have been enslaved in full view of other

Australians, who seemed unaware of ‘forcing’ and who did nothing.

Australia depends on migrant labour 2,3

6.1.1 Migrant workers are especially vulnerable

Migrant workers are especially vulnerable. They require special

protection and support. The United Nations developed an International

Convention to recognise such special needs.4 Australia has not ratified

the Convention. The Australian Government has concerns which have

been the subject of debate. A Senate Inquiry regarding the impact of

migrant labour is expected to report in February 2016.5

6.1.2 Migrant workers are part of a system

Australia has systems in place for bringing migrant workers into the

country; engaging them in productive work; ensuring that workplace

standards are in accord with legal obligations; keeping the migrants

safe at work and beyond; enabling them to send remittances and

otherwise to continue supporting family at home; and then ensuring

that each migrant returns home at the end of his or her legal stay.

In dealing with problems that arise, therefore, a systems perspective

will be required: an appreciation of the (legal) standards and estimates

of workforce demand that govern stocks and flows in the system; and

an appreciation of the (money and human) transfers between the

migrant worker system and the general economy. A welfare approach

may provide reassurance in individual cases but will be insufficient for

dealing with problems that emerge at system or sub-system level.

1. See Note 1 in Section 1

2. The Inquiry’s Background Paper,
page 15, reported:

‘The total number of
temporary visa holders with
work rights at 31 March 2015
across Australia was over 1.5
million. Whilst not all
temporary visa holders with
work rights will participate in
work, this number is
nonetheless significant in the
context of a total of
approximately 11.7 million
employed persons in Australia
as at March 2015.’

Victorian Inquiry into the Labour
Hire Industry and Insecure Work,
Background Paper, October 2015.
Go to:
http://economicdevelopment.vic.
gov.au/__data/assets/pdf_file/00
15/1215411/9390-IRV-Inquiry-in-
the-Labour-Hire-Industry-and-
Insecure-Work-Brochure.pdf

3. ABC News (2016) Backpacker
worker shortage putting strain on
crop harvesting, growers' group
says. Go to:
http://www.abc.net.au/news/20
16-01-08/backpacker-worker-
shortage-putting-strain-on-fruit-
harvesting/7075674?WT.ac=state
news_vic

4. The United Nations International
Convention on the Protection of
the Rights of All. Migrant Workers
and Members of Their Families.
Adopted by General Assembly
resolution 45/158 of 18
December 1990. Go to:
http://www2.ohchr.org/english/b
odies/cmw/cmw.htm

5. Parliament of Australia, Senate
Education and Employment
References Committee: Inquiry:
The impact of Australia's
temporary work visa programs on
the Australian labour market and
on the temporary work visa
holders. The reporting date has
been extended to 25 February
2016. Go to:
http://www.aph.gov.au/Parliame
ntary_Business/Committees/Sena
te/Education_and_Employment/t
emporary_work_visa/Terms_of_
Reference

Submissions can be found at:
http://www.aph.gov.au/Parliamen
tary_Business/Committees/Senate
/Education_and_Employment/tem
porary_work_visa/Submissions)

6.

6.1

http://economicdevelopment.vic.gov.au/__data/assets/pdf_file/0015/1215411/9390-IRV-Inquiry-in-the-Labour-Hire-Industry-and-Insecure-Work-Brochure.pdf
http://economicdevelopment.vic.gov.au/__data/assets/pdf_file/0015/1215411/9390-IRV-Inquiry-in-the-Labour-Hire-Industry-and-Insecure-Work-Brochure.pdf
http://economicdevelopment.vic.gov.au/__data/assets/pdf_file/0015/1215411/9390-IRV-Inquiry-in-the-Labour-Hire-Industry-and-Insecure-Work-Brochure.pdf
http://economicdevelopment.vic.gov.au/__data/assets/pdf_file/0015/1215411/9390-IRV-Inquiry-in-the-Labour-Hire-Industry-and-Insecure-Work-Brochure.pdf
http://economicdevelopment.vic.gov.au/__data/assets/pdf_file/0015/1215411/9390-IRV-Inquiry-in-the-Labour-Hire-Industry-and-Insecure-Work-Brochure.pdf
http://www.abc.net.au/news/2016-01-08/backpacker-worker-shortage-putting-strain-on-fruit-harvesting/7075674?WT.ac=statenews_vic
http://www.abc.net.au/news/2016-01-08/backpacker-worker-shortage-putting-strain-on-fruit-harvesting/7075674?WT.ac=statenews_vic
http://www.abc.net.au/news/2016-01-08/backpacker-worker-shortage-putting-strain-on-fruit-harvesting/7075674?WT.ac=statenews_vic
http://www.abc.net.au/news/2016-01-08/backpacker-worker-shortage-putting-strain-on-fruit-harvesting/7075674?WT.ac=statenews_vic
http://www.abc.net.au/news/2016-01-08/backpacker-worker-shortage-putting-strain-on-fruit-harvesting/7075674?WT.ac=statenews_vic
http://www2.ohchr.org/english/bodies/cmw/cmw.htm
http://www2.ohchr.org/english/bodies/cmw/cmw.htm
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Education_and_Employment/temporary_work_visa/Terms_of_Reference
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Education_and_Employment/temporary_work_visa/Terms_of_Reference
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Education_and_Employment/temporary_work_visa/Terms_of_Reference
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Education_and_Employment/temporary_work_visa/Terms_of_Reference
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Education_and_Employment/temporary_work_visa/Terms_of_Reference
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Education_and_Employment/temporary_work_visa/Submissions
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Education_and_Employment/temporary_work_visa/Submissions
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Education_and_Employment/temporary_work_visa/Submissions
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Education_and_Employment/temporary_work_visa/Submissions
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6.1.3 The migrant worker system is outside the

scope of the Victorian Inquiry into Labour

Hire and Insecure Work

If any flaws exist in aspects of the migrant worker system, they are

outside the scope of this Paper. Why outside?

The Terms of Reference do not require an inquiry into 457

visas, or working visas generally. Instead, they are directed

towards an examination of the use of working visas in Victoria

in insecure, low-paid, or semi or unskilled jobs; the exploitation

of working visa holders; the impact on employment security

for local workers, and the impact on communities.6

Nor does this Paper refer to the general regulatory environment that is

within the purview of the Victorian Government with respect to

workplace or industrial conditions.

Slavery Links’ expertise, and this Paper, has to do with ‘forcing’ and the

specific environment supposedly created by the Charter.7

In context of the Victorian Inquiry, what is the

‘preventive’ problem to be solved?

6.2.1 The cases of Tang and Kovacs8

The 2013 reforms to the Criminal Code Act, 1995 were made in the

period following two cases where slave-making had occurred in

Australia. The cases of R v Tang (2008) 237 CLR 1 and R v Kovacs [2008]

QCA 417 involved people who came to Australia from Asia. They were

slavery cases. The charges did not relate to the different phenomenon

of human trafficking. Each case involved people who came to Australia

as free persons. They were enslaved after arriving in Australia and held

as slaves in Australia. They were held in full view of the public, but

their enslavements were not recognised by the public or local services.

6.2.2 What action would arise from these cases?

These cases would encourage a policy of community education for

members of the court system and prosecutors;9 members of the

public;10 faith communities;11 business and trade interests;12 and

providers of mainstream human and health services13 (see Section 4.5)
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Concluding Summary

Slavery exists when one person in effect owns another.
1

Slavery Links’ Briefing considers how Australians relate to migrant

workers. Why? Because people who have come to this country as free

persons have been enslaved in full view of Australians, who seemed

unaware of the signs and who did nothing.

Nature of the problem of ‘forcing’

7.1.1 Exposure in a global economy

There are many exploitative or abusive relationships in the world. This

Paper is not about abuse or exploitation; it is about slavery and

‘forcing’. Only when one person, in effect, owns another person is slavery

deemed to occur. Slavery involves extreme forms of control. In a global

economy, where Australia imports labour, services and products from

its region, Australia is exposed to the region’s slave-making systems.

7.1.2 Migrant workers, already vulnerable, are

exposed to organized criminal scams

The Paper echoes the Inquiry's Background Paper in pointing to the

special vulnerabilities of migrant workers. Within that group is another,

between 50,000 and 100,000 migrants in Australia’s workforce but

working without visas. Howells (2011) found such people potentially to

be exposed to pressure from criminals. Moreover, the scams that put

these people to illicit work were organised.

Legal framework for action

7.2.1 International and municipal law

In both State and Commonwealth law, forced labour, servitude and

slavery are serious crimes. Slavery Links encourages the Government

and the Inquiry into Labour Hire and Insecure Work to have regard to:

1. See Note 1 in Section 1

7.
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7.2
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257. Concluding summary
Community education regarding ‘forcing’

In Section 4.5 and Section 6 of this Paper, Slavery Links encouraged

development of a preventive strategy; with a policy of community

education for members of the court system and prosecutors; members

of the public; faith communities; business and trade interests; and

providers of mainstream human and health services.

What are the benefits?

This Paper asserts that it is in the best interests of the State for the

signs of ‘forcing’ to be understood and recognised. Why?

• To protect migrant workers

• To counter organised criminal activity

• To protect legitimate businesses from being undermined by scams.

• And to retain a feature of Australian life that we have inherited

from our Federation-era forebears: a quiet pride in being able

to look after people who are ‘doing it tough’. Those forebears

believed that we all benefit when people are given a ‘fair go’.

What are the costs?

This goes to the question of ‘cost shifting’.

The Commonwealth ratified the antislavery Conventions. Yet the State may

be carrying costs that are yet to be recognised and brought to account.

In what way is the State carrying costs? Victorian inspectors of

agriculture, fishing, forestry and transport; and local inspectors of

building and rooming houses, perform roles which are likely to bring

them into contact with ‘forcing’. Victorian services are likely to be in

the front line of contact with people, families and businesses who may

have been touched by forcing. In this sense Victoria may, arguably, be

carrying the cost of choices made by the Commonwealth.

There are reasons for Victoria to be proactive in addressing this aspect.

7.3
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To avoid a regulatory gap, it is appropriate and ti
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Attachment 1. Terms of reference
Victorian inquiry into labour hire and insecure work

To inquire into, consider and report to the Minister for Industrial Relations by 31 July 2016 on:

(a) The extent, nature and consequence of labour hire employment in Victoria, including but not
limited to:

i. the employment status of workers engaged by labour hire companies;
ii. the use of labour hire in particular industries and/or regions;

iii. the use and impact of labour hire arrangements in the supply chains of particular sectors, and the
roles and responsibilities of various entities in those supply chains;

iv. the application of industrial relations laws and instruments;
v. the legal rights and obligations of labour hire employees, companies and host

organisations/entities and any ambiguity that exists between them;
vi. allegations that labour hire and sham contracting arrangements are being used to avoid workplace

laws, and other statutory obligations, and the current effectiveness of the enforcement of
industrial relations, occupational health and safety and workers compensation laws;

vii. the need for labour hire companies and host organisations/entities to provide workers with
suitable accommodation; and

viii. the extent and impact on long-term workforce needs of the practice of replacing permanent
employees, apprentices and trainees with labour hire workers.

(b) The extent, nature and consequence of other forms of insecure work in Victoria, including but
not limited to:

i. the use of working visas, particularly in insecure, low paid, unskilled or semi-skilled jobs and trades;
ii. exploitation of working visa holders and other vulnerable classes of workers including female

workers;
iii. sham contracting and the use of ‘phoenix’ corporate structures;
iv. the impact of insecure work on workers, their families and relationships, and on the local

community, including financial and housing stress;
v. the social and economic impacts for Victoria; and

vi. the ways in which unscrupulous employment practices create an uneven playing field for
competing businesses.

(c) In making recommendations, the Inquiry should have regard to matters including:

i. the limitations of Victoria’s legislative powers over industrial relations and related matters and the
capacity to regulate these matters;

ii. the powers of the Commonwealth as they extend to work visas;
iii. regulation in other Australian jurisdictions and in other countries, including how other jurisdictions

regulate labour hire;
iv. the impact, benefits, or possible drawbacks of any regulatory regime applying to labour hire

businesses, on Victorian business;
v. the ability of any Victorian regulatory arrangements to operate in the absence of a national

approach;
vi. regulatory mechanisms to meet the objectives of protecting the rights of vulnerable workers; and

vii. Australia’s obligations under international law, including International Labour Organisation
Conventions.
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Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and 
Practices Similar to Slavery  

Adopted by a Conference of Plenipotentiaries convened by Economic and Social Council 
resolution 608(XXI) of 30 April 1956 and done at Geneva on 7 September 1956  

Entry into force: 30 April 1957, in accordance with article 13  

Preamble  

The States Parties to the present Convention ,  

Considering that freedom is the birthright of every human being,  

Mindful that the peoples of the United Nations reaffirmed in the Charter their faith in the dignity and worth of the 
human person,  

Considering that the Universal Declaration of Human Rights, proclaimed by the General Assembly of the United Nations 
as a common standard of achievement for all peoples and all nations, states that no one shall be held in slavery or 
servitude and that slavery and the slave trade shall be prohibited in all their forms,  

Recognizing that, since the conclusion of the Slavery Convention signed at Geneva on 25 September 1926, which was 
designed to secure the abolition of slavery and of the slave trade, further progress has been made towards this end,  

Having regard to the Forced Labour Convention of 1930 and to subsequent action by the International Labour 
Organisation in regard to forced or compulsory labour,  

Being aware , however, that slavery, the slave trade and institutions and practices similar to slavery have not yet been 
eliminated in all parts of the world,  

Having decided , therefore, that the Convention of 1926, which remains operative, should now be augmented by the 
conclusion of a supplementary convention designed to intensify national as well as international efforts towards the 
abolition of slavery, the slave trade and institutions and practices similar to slavery,  

Have agreed as follows:  

Section I. - Institutions and practices similar to slavery  

Article 1  

Each of the States Parties to this Convention shall take all practicable and necessary legislative and other measures to 
bring about progressively and as soon as possible the complete abolition or abandonment of the following institutions 
and practices, where they still exist and whether or not they are covered by the definition of slavery contained in article 
1 of the Slavery Convention signed at Geneva on 25 September 1926:  

( a ) Debt bondage, that is to say, the status or condition arising from a pledge by a debtor of his personal services or 
of those of a person under his control as security for a debt, if the value of those services as reasonably assessed is not 
applied towards the liquidation of the debt or the length and nature of those services are not respectively limited and 
defined;  

( b ) Serfdom, that is to say, the condition or status of a tenant who is by law, custom or agreement bound to live and 
labour on land belonging to another person and to render some determinate service to such other person, whether for 
reward or not, and is not free to change his status;  

( c ) Any institution or practice whereby:  

(i) A woman, without the right to refuse, is promised or given in marriage on payment of a consideration in money or 
in kind to her parents, guardian, family or any other person or group; or  

(ii) The husband of a woman, his family, or his clan, has the right to transfer her to another person for value received 
or otherwise; or  

(iii) A woman on the death of her husband is liable to be inherited by another person;  
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( d ) Any institution or practice whereby a child or young person under the age of 18 years, is delivered by either or 
both of his natural parents or by his guardian to another person, whether for reward or not, with a view to the 
exploitation of the child or young person or of his labour.  

Article 2  

With a view to bringing to an end the institutions and practices mentioned in article 1 ( c ) of this Convention, the 
States Parties undertake to prescribe, where appropriate, suitable minimum ages of marriage, to encourage the use of 
facilities whereby the consent of both parties to a marriage may be freely expressed in the presence of a competent 
civil or religious authority, and to encourage the registration of marriages.  

Section II. - The slave trade  

Article 3  

1. The act of conveying or attempting to convey slaves from one country to another by whatever means of transport, 
or of being accessory thereto, shall be a criminal offence under the laws of the States Parties to this Convention and 
persons convicted thereof shall be liable to very severe penalties.  

2. ( a ) The States Parties shall take all effective measures to prevent ships and aircraft authorized to fly their flags 
from conveying slaves and to punish persons guilty of such acts or of using national flags for that purpose.  

( b ) The States Parties shall take all effective measures to ensure that their ports, airfields and coasts are not used for 
the conveyance of slaves.  

3. The States Parties to this Convention shall exchange information in order to ensure the practical co-ordination of the 
measures taken by them in combating the slave trade and shall inform each other of every case of the slave trade, and 
of every attempt to commit this criminal offence, which comes to their notice.  

Article 4  

Any slave who takes refuge on board any vessel of a State Party to this Convention shall ipso facto be free.  

Section III. - Slavery and institutions and practices similar to slavery  

Article 5  

In a country where the abolition or abandonment of slavery, or of the institutions or practices mentioned in article 1 of 
this Convention, is not yet complete, the act of mutilating, branding or otherwise marking a slave or a person of servile 
status in order to indicate his status, or as a punishment, or for any other reason, or of being accessory thereto, shall 
be a criminal offence under the laws of the States Parties to this Convention and persons convicted thereof shall be 
liable to punishment.  

Article 6  

1. The act of enslaving another person or of inducing another person to give himself or a person dependent upon him 
into slavery, or of attempting these acts, or being accessory thereto, or being a party to a conspiracy to accomplish 
any such acts, shall be a criminal offence under the laws of the States Parties to this Convention and persons convicted 
thereof shall be liable to punishment.  

2. Subject to the provisions of the introductory paragraph of article 1 of this Convention, the provisions of paragraph 1 
of the present article shall also apply to the act of inducing another person to place himself or a person dependent 
upon him into the servile status resulting from any of the institutions or practices mentioned in article 1, to any 
attempt to perform such acts, to being accessory thereto, and to being a party to a conspiracy to accomplish any such 
acts.  

Section IV. - Definitions  

Article 7  

For the purposes of the present Convention:  



( a ) "Slavery" means, as defined in the Slavery Convention of 1926, the status or condition of a person over whom 
any or all of the powers attaching to the right of ownership are exercised, and "slave" means a person in such 
condition or status;  

( b ) "A person of servile status" means a person in the condition or status resulting from any of the institutions or 
practices mentioned in article 1 of this Convention;  

( c ) "Slave trade" means and includes all acts involved in the capture, acquisition or disposal of a person with intent to 
reduce him to slavery; all acts involved in the acquisition of a slave with a view to selling or exchanging him; all acts of 
disposal by sale or exchange of a person acquired with a view to being sold or exchanged; and, in general, every act of 
trade or transport in slaves by whatever means of conveyance.  

Section V. - Cooperation between States Parties and communication  
of information  

Article 8  

1. The States Parties to this Convention undertake to co-operate with each other and with the United Nations to give 
effect to the foregoing provisions.  

2. The Parties undertake to communicate to the Secretary-General of the United Nations copies of any laws, 
regulations and administrative measures enacted or put into effect to implement the provisions of this Convention.  

3. The Secretary-General shall communicate the information received under paragraph 2 of this article to the other 
Parties and to the Economic and Social Council as part of the documentation for any discussion which the Council might 
undertake with a view to making further recommendations for the abolition of slavery, the slave trade or the 
institutions and practices which are the subject of this Convention.  

Section VI. - Final clauses  

Article 9  

No reservations may be made to this Convention.  

Article 10  

Any dispute between States Parties to this Convention relating to its interpretation or application, which is not settled 
by negotiation, shall be referred to the International Court of Justice at the request of any one of the parties to the 
dispute, unless the parties concerned agree on another mode of settlement.  

Article 11  

1. This Convention shall be open until 1 July 1957 for signature by any State Member of the United Nations or of a 
specialized agency. It shall be subject to ratification by the signatory States, and the instruments of ratification shall be 
deposited with the Secretary-General of the United Nations, who shall inform each signatory and acceding State.  

2. After 1 July 1957 this Convention shall be open for accession by any State Member of the United Nations or of a 
specialized agency, or by any other State to which an invitation to accede has been addressed by the General 
Assembly of the United Nations. Accession shall be effected by the deposit of a formal instrument with the Secretary-
General of the United Nations, who shall inform each signatory and acceding State.  

Article 12  

1. This Convention shall apply to all non-self-governing trust, colonial and other non-metropolitan territories for the 
international relations of which any State Party is responsible; the Party concerned shall, subject to the provisions of 
paragraph 2 of this article, at the time of signature, ratification or accession declare the non-metropolitan territory or 
territories to which the Convention shall apply ipso facto as a result of such signature, ratification or accession.  

2. In any case in which the previous consent of a non-metropolitan territory is required by the constitutional laws or 
practices of the Party or of the non-metropolitan territory, the Party concerned shall endeavour to secure the needed 
consent of the non-metropolitan territory within the period of twelve months from the date of signature of the 
Convention by the metropolitan State, and when such consent has been obtained the Party shall notify the Secretary-
General. This Convention shall apply to the territory or territories named in such notification from the date of its receipt 
by the Secretary-General.  



3. After the expiry of the twelve-month period mentioned in the preceding paragraph, the States Parties concerned 
shall inform the Secretary-General of the results of the consultations with those non-metropolitan territories for whose 
international relations they are responsible and whose consent to the application of this Convention may have been 
withheld.  

Article 13  

1. This Convention shall enter into force on the date on which two States have become Parties thereto.  

2. It shall thereafter enter into force with respect to each State and territory on the date of deposit of the instrument of 
ratification or accession of that State or notification of application to that territory.  

Article 14  

1. The application of this Convention shall be divided into successive periods of three years, of which the first shall 
begin on the date of entry into force of the Convention in accordance with paragraph 1 of article 13.  

2. Any State Party may denounce this Convention by a notice addressed by that State to the Secretary-General not 
less than six months before the expiration of the current three-year period. The Secretary-General shall notify all other 
Parties of each such notice and the date of the receipt thereof.  

3. Denunciations shall take effect at the expiration of the current three-year period.  

4. In cases where, in accordance with the provisions of article 12, this Convention has become applicable to a non-
metropolitan territory of a Party, that Party may at any time thereafter, with the consent of the territory concerned, 
give notice to the Secretary-General of the United Nations denouncing this Convention separately in respect of that 
territory. The denunciation shall take effect one year after the date of the receipt of such notice by the Secretary-
General, who shall notify all other Parties of such notice and the date of the receipt thereof.  

Article 15  

This Convention, of which the Chinese, English, French, Russian and Spanish texts are equally authentic, shall be 
deposited in the archives of the United Nations Secretariat. The Secretary-General shall prepare a certified copy 
thereof for communication to States Parties to this Convention, as well as to all other States Members of the United 
Nations and of the specialized agencies.  

In witness whereof the undersigned, being duly authorized thereto by their respective Governments, have signed this 
Convention on the date appearing opposite their respective signatures.  

Done at the European Office of the United Nations at Geneva, this seventh day of September one thousand nine 
hundred and fifty-six.  
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Attachment 3.
6 July 2011
3 Downing Street

Blackburn VIC 3130

Att: helen.mason@parliament.vic.gov.au

Edward O’Donohue MLC
Chair, Scrutiny of Acts and Regulations Committee
Parliament of Victoria

charter.review@parliament.vic.gov.au

Dear Chair and members

A. Background

In 2010 the Drugs and Crime Committee of the Parliament of Victoria enquired into people
trafficking for sex work in Victoria. The report (June) indicated that

 trafficking for sex could not be considered in isolation from other forms of bondage such
as debt bondage; further that

 a preoccupation with sex was not useful because it displaced other groups (international
students, labour migrants) from proper attention

In other words the proper context would be the context of slavery as defined in the
Commonwealth Criminal Code and the 1956 anti-slavery Supplementary Convention

B. Response 1.

Whether additional rights should be included in the Charter, including economc,
social, cultural, children’s, women’s and self-determination rights

The internationally recognised framework for dealing with bondage is the 1956 anti-
slavery Supplementary Convention and reference should be made to this in the
Victorian Charter

C. Response 2

Whether further provisions should be made regarding public authorities’ compliance
with the Charter, including regular auditing and further provision for remedies

Experience in the European Union has shown that schools play a vital role in
protecting young people by monitoring wellbeing and developing social inclusion.
Further that active inspection processes are required by local governments, labour
inspectors, OH&S staff, rooming house workers. (The ILO has produced guidelines
and instruction manuals for inspectors.)

Yours sincerely,

Roscoe Howell

ENDS

Slavery Links’ Submission, 2011
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Invitation
You are invited to download and listen ...

Slavery Links invites you to listen to the following broadcasts and interviews:

You are invited to comment...

Slavery Links would welcome your comment on this Occasional Paper, the above broadcasts or

other papers to be found at www.library.slaverylinks.org

You are invited to contribute...

Slavery Links would like to include your skills and experience in our work.

You are invited to join Slavery Links as a member, and to become a mentor if you wish. We also

encourage you to make a donation.

You are invited to make contact ...

To make a comment, to contribute or to clarify:

You can contact Slavery Links at P.O. Box 1357 Camberwell 3124 or admin@slaverylinks.org

Video from the Wheeler Centre

http://www.wheelercentre.com/broadcasts/lunchbox-soapbox-roscoe-howell-on-australians-
and-modern-slavery/

ABC Radio National ‘Big ideas’:

http://www.abc.net.au/radionational/programs/bigideas/modern-slavery/4084650

Or: Download the MP3 at:

http://mpegmedia.abc.net.au/rn/podcast/2012/08/bia_20120822_2005.mp3

Radio Adelaide Interview with Ewart Shaw:

https://orbitradioadelaide.wordpress.com/2012/05/22/roscoe-howell-and-the-slavery-
connection/

SBS Radio Interview with Karen Ashford:

http://media.sbs.com.au/audio/world-news_120524_216773.mp3

ABC Radio National ‘Overnights’ interview with Rod Quinn

http://www.abc.net.au/overnights/stories/s4038531.htm

http://www.wheelercentre.com/broadcasts/lunchbox-soapbox-roscoe-howell-on-australians-and-modern-slavery/
http://www.wheelercentre.com/broadcasts/lunchbox-soapbox-roscoe-howell-on-australians-and-modern-slavery/
http://www.abc.net.au/radionational/programs/bigideas/modern-slavery/4084650
http://mpegmedia.abc.net.au/rn/podcast/2012/08/bia_20120822_2005.mp3
https://orbitradioadelaide.wordpress.com/2012/05/22/roscoe-howell-and-the-slavery-connection/
https://orbitradioadelaide.wordpress.com/2012/05/22/roscoe-howell-and-the-slavery-connection/
http://media.sbs.com.au/audio/world-news_120524_216773.mp3
http://www.abc.net.au/overnights/stories/s4038531.htm
http://www.library.slaverylinks.org/
mailto:admin@slaverylinks.org



